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Case No. 20080923-CA
IN THE

UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/ Appellee,
vs.

DONALD FRANCIS DUNLAP,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from a conviction for driving under the influence of
alcohol with priors, a third degree felony, in violation of Utah Code Ann. § 416a-502 (West Supp. 2005).l This Court has jurisdiction under Utah Code Ann. §
78A-4-103(2)(e) (West Supp. 2008).
STATEMENT OF THE ISSUE
Was admission of Defendant's breath alcohol content (BAC) readings
harmful error?
Standard of Review. This Court reviews a trial court's decision to admit or
exclude evidence for an abuse of discretion. See State v. Vialpando, 2004 UT App
95, % 8, 89 P.3d 209.
1

Defendant was also convicted for having no insurance, a class B
misdemeanor, in violation of Utah Code Ann. § 41-12a-303.2 (West 2004), but he
does not challenge that conviction on appeal.

CONSTITUTIONAL PROVISIONS, STATUTES, A N D RULES
The following provisions are reproduced in Addendum A: Utah Admin.
Code R714-500; Utah Code Ann. § 41-6a-502 (West Supp. 2005); Utah R. Evid.
801.
STATEMENT OF THE CASE
Defendant was charged by information with (1) driving under the
influence of alcohol with priors (DUI), a third degree felony; (2) no insurance, a
class B misdemeanor; and (3) driving on a suspended license, a class B
misdemeanor.

R. 1-2. Defendant filed a motion in limine to exclude the

intoxilyzer results. R. 90. Defendant argued that the results were inadmissible
because (1) the Intoxilyzer's printer malfunctioned when attempting to produce
a print out card, and (2) the operational check list was incomplete. R. 90. The
trial court denied Defendant's motion at trial. See R. 137-38. A jury found
Defendant guilty of DUI and no insurance. R. 122-23; R. 138: 228.
The trial court sentenced Defendant to a prison term of zero-to-five years
with credit for time served. R.125-26,130. The court suspended the sentence,
ordered that Defendant spend an additional ten days in jail, and placed him on
supervised probation for 36 months. R. 125-27, 130-32. Defendant timely
appealed. R. 128.
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STATEMENT OF FACTS
A Citizen's DUI Report
As Roger Randall came over a hill while driving home from church on
October 9,2009, he saw a small pickup truck stopped in the middle of the road,
facing him. R. 137:56,62. Because the truck was well into his own lane, Randall
had to slow down and go off the road a little ways to avoid hitting it. R.137:5657, 62-65. After passing the truck, Randall looked in his rear view mirror and
saw that it had turned sideways across the road. R. 137:57,68. Concerned that
someone coming over the hill might hit the truck, Randall"turned around and
c[a]me back towards the [truck]/ 7 R. 137: 57, 68, 73-74. Just as he reached the
truck, it "backed off the road" some fifteen feet, down the hill into a field, and
became stuck in the grass and weeds. R. 137: 57-58, 69-72, 75, 78,112-13.
Randall pulled to the side of the road, got out, and asked Defendant, who
was driving the truck, if he was okay. R. 137:58. Defendant replied that he was.
R. 137: 58. Randall smelled the alcohol coming from Defendant and asked if he
had been drinking. R. 137: 58. Defendant responded, "You get the 'F' out of
here. I've called some friends, and they're coming to help me get back on the
road.". R. 137: 58, 69. Randall complied and left, but not before calling and
reporting the incident to his wife, a Washington County Sheriffs deputy who
was on duty at the time. R. 137: 58-59, 77-78. Randall drove to his home about
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two blocks down the road and then watched Defendant until Randall's wife
arrived at the scene. R. 137: 59, 71-72.
Defendants

DUIAirest

Upon her arrival, Deputy Randall saw Defendant lying on the ground
next to the driver's side door. R. 137: 78-79. She asked Defendant if he was
injured and he replied that he was not. R. 137: 79. Defendant told Deputy
Randall that he was driving into Enterprise to pick up some dog food, but he
also stated that a hooker from Las Vegas had been driving his car. R. 138:19192. When Deputy Randall asked for Defendant's driver's license and vehicle
information, Defendant replied that he did not have a driver's license and that
the truck was not registered or insured. R. 137: 80.
During the encounter, Deputy Randall noticed that Defendant's eyes were
red, his speech was slow and slurred, and a strong odor of alcohol emanated
from his breath. R. 137: 79, 81. Defendant initially denied that he had been
drinking, but "then . . . quickly recanted and said, 'One beer.'" R. 137: 79.
Defendant was unable to stand on his own, so Deputy Randall helped him to his
feet and held him to keep his balance. R. 137: 79,81. Deputy Randall also noted
that Defendant had urinated in his pants and that his zipper was down. R. 137:
81.
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Deputy Randall tried three times to administer the horizontal gaze
nystagums (HGN) test, but each time Defendant simply stared straight ahead,
without following the stimulus with his eyes. R. 137: 86-87.2 During the test,
Deputy Randall had to hold Defendant up so that he would not fall. See R. 137:
88. Deputy Randall did not administer the walk-and-turn test or the one-legged
stand. R. 137: 88. He concluded that because Defendant could not even stand
unassisted, he would be unable to perform those tests and asking him to do so
would be unsafe. R. 137: 88, 91,114-15.3 Defendant submitted to a portable
breath test (PBT), but did not make a tight seal on the mouthpiece and simply
"blew at it/7 R. 137: 93. The PBT "still registered" positive for alcohol. R. 137:
93. Defendant "was the most intoxicated person [Deputy Randall had] ever
dealt with." R. 137: 91-92.
Defendant's Intoxilyzer

Tests

After checking Defendant's mouth and finding nothing in it, Deputy
Randall handcuffed Defendant and transported him to the jail. R. 137: 92,94; R.
138: 144; SEl, 2, 7. Defendant indicated a willingness to submit to a breath
alcohol test, but did not cooperate in following the testing procedures. R. 137:
2

Although Defendant said he did not have his contacts, Deputy Randall
did not observe any signs of vision difficulty during her encounter with
Defendant R. 137:113-14,125.
3

Although Defendant told Deputy Randall that he had a bad leg, he was
able to stand on his own at trial. See R. 137: 91, 93.
-5-

94-95; R. 138:185. He vacillated between appearing very cooperative and being
belligerent and non-compliant. R. 138:185. At one point, he asked to use the
restroom, but when a deputy took his arm to assist him to the restroom, he sat
back down. R. 137: 111-12; R. 138: 188-89. Deputy Randall asked Defendant
whether he was okay and Defendant responded, "I'm just going to piss my
pants right here." R. 137:112; R. 138:189. Defendant then urinated in his pants.
R. 137:112; R. 138:189.
After readying the Intoxilyzer for testing, Deputy Randall asked
Defendant to blow into the machine. R. 137:97-99; SE3. Defendant only feigned
to do so, filling his cheeks with air as if he were blowing into the machine. R.
137: 100-01; R. 138: 185-86. Detecting no sample, the machine continued to
instruct, "Please blow, please blow." R. 137: 100. Deputy Randall said to
Defendant, "You're not fooling me or the machine. You need to blow into the
machine." R. 137:101. Defendant then blew a small amount. R. 137:102-03.
Although the machine registered a breath alcohol content (BAC), it indicated
that the breath sample was "[insufficient." R. 137:102-03. The machine then
generated a results card but the printer malfunctioned, resulting in no readable
printout. R. 137:103-06; SE5.
In an attempt to get the printer to work, Deputy Randall shut the machine
off and restarted it R. 137:106; R. 138:187. She again followed the protocol for
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administering the test. R. 137:107-09; SE4. But Defendant again puffed out his
cheeks without fully blowing into the machine as required. R. 137:108; R. 138:
187,190. Although the readings went up to .180, the machine again indicated an
insufficient sample. R. 137: 102, 108; R. 138: 187, 190. As before, the printer
malfunctioned and the machine did not produce a readable printout R. 137:
108-09; R. 138:190; SE6.
Intoxilyzer

Certification

Trooper Gaylin Moore, a certified breath alcohol testing technician, was
charged with the maintenance of twenty-eight Intoxilyzers in southern Utah,
including the one used to test Defendant in this case. R. 138:142-44,147,170.
He testified that in accordance with law, he certifies the accuracy of the
Intoxilyzers at least every forty days. R. 138: 144, 147. The checks include
(1) ensuring the machine registers "invalid test" when the green start button is
pushed more than once; (2) ensuring the machine registers "[ijmproper sample,
improper procedure" when the officer blows into the machine at an improper
time; (3) ensuring the machine registers "Malfal call," when mouth alcohol,
rather than lung alcohol, is introduced into the machine; (4) ensuring proper
ambient air readings; (5) ensuring the accuracy of a clean air sample;
(6) ensuring that the machine diagnostics are working properly; and (7)
ensuring the accuracy of a controlled sample. R. 138:147-52. If the machine is
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not working properly, Trooper Moore shuts it down and repairs it on site,
repairs it offsite in Salt Lake City, or replaces it with a replacement on hand. R.
138:150.
On October 3,2005, Trooper Moore conducted the maintenance check on
the Intoxilyzer used in this case and certified that the machine was working
accurately. R. 138:153-54; SE1. Upon being notified of the October 9 printer
malfunction, he returned on October 11,2005 to service the machine. See R. 137:
109-10; R. 138:154-56; SE2; SE7. After finding that the paper feed sensor was out
of alignment, he repaired it. R. 138:158,168-69. No other repairs were required
and he again certified that it was working properly. See R. 138: 158-59; SE7.
Trooper Moore testified that the printer malfunction had no effect on the
accuracy of the machine. R. 138: 158-59. He explained that the printer "is
independent from anything else" on the machine, and as a result, the Intoxilyzer
can still analyze and display a breath sample when the printer is not working
properly or is disabled. R. 138:147.
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SUMMARY OF ARGUMENT
Defendant argues that testimony regarding the BAC reading was
inadmissible because: (1) the Intoxilyzer was not operating properly due to a
printer malfunction, (2) the digital BAC reading was inadmissible hearsay, and
(3) the breath sample provided was insufficient to reliably measure Defendant's
alcohol level. Defendant's first claim fails because a printer malfunction does
not affect the reliability of breath test results.

Moreover, the applicable

standards for Intoxilyzer certification do not require a functioning printer for a
finding that the Intoxilyzer is working properly. Defendant's second claim fails
because an Intoxilyzer machine is not a "declarant" for hearsay purposes.
Defendant's third claim fails because he did not preserve it below and has not
argued plain error or exceptional circumstances on appeal.
In any event, any error in admitting the BAC reading was harmless. The
evidence that Defendant was under the influence to a degree that rendered him
incapable of safely operating a vehicle was overwhelming. He reeked of
alcohol, his eyes were red, his speech was slow and slurred, he was incapable of
standing on his own, and he twice urinated in his pants. Moreover, his driving
behavior presented a clear safety hazard. Under these facts, no reasonable
likelihood existed of a different outcome at trial absent admission of the BAC
reading.
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ARGUMENT
ADMISSION OF THE INTOXILYZER'S BAC READING WAS
NOT HARMFUL ERROR
Defendant argues that the trial court committed reversible error in
admitting testimony of the Intoxilyzer test results. Aplt. Brf. at 9-20.

He

contends that the testimony was inadmissible because: (1) the Intoxilyzer was
not operating properly due to a printer malfunction, Aplt. Brf. at 11, 13-15;
(2) the digital BAC reading was inadmissible hearsay, Aplt. Brf. at 15-18; and
(3) the breath sample provided was insufficient to reliably measure Defendant's
BAC, Aplt. Brf. at 12-13. Defendant's first two claims of error lack merit.
Defendant's third claim was unpreserved and he has not alleged plain error or
exceptional circumstances. In any event, any the error was harmless given the
overwhelming evidence that Defendant was under the influence of alcohol to a
degree that rendered him incapable of safely operating his motor vehicle.
A. The trial court did not abuse its discretion in admitting the BAC
reading.
1. A printer malfunction does not render Intoxilyzer results
inadmissible.
Defendant claims that testimony regarding the BAC reading was
inadmissible because the printer malfunctioned. Aplt. Brf. at 11, 13-15. In
support, he relies on the Chemical Analysis Standards set forth in R714-500,
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Utah Administrative Code ("Standards"), and State v. Vialpando, 2004 UT App
95, 89 P.3d 209. That authority, however, does not support Defendant's claim.
Defendant argues that because the Standards provide that the "[r]esults of
breath alcohol concentration tests will be printed by the instrument," Utah
Admin. Code R714-500-7(C), and the results in this case were not printed due to
a printer malfunction, the Intoxilyzer "was not in proper working condition at
the time of the test," as required for admission at trial. Aplt. Brf. at 11,13-14.
But under the administrative rules, a functioning printer is not required for a
finding that the instrument is working properly.
The administrative rules require that the breath testing instrument pass
eight certification checks every 40 days: (1) an "electrical power check," (2) an
"operating temperature check," (3) an "internal purge check," (4) an "invalid
test procedures check," (5) a "diagnostic measurements check," (6) an "internal
calibration

check,"

(7)

a

"known

reference

sample

check,"

and

(8) "measurements of breath alcohol concentration, displayed in grams of
alcohol per 210 liters of breath." Utah Admin. Code R714-500-6(D)(2). The rules
state that "[i]f an instrument successfully passes all the certification checks, it
shall be deemed to be operating properly/' Utah Admin. Code R714-500-6(D)(4)
(emphasis added). Notably, a properly functioning printer is not among the
requirements for a finding that the instrument is operating properly.
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Nor is a functioning printer required under Vialpando. There, this Court
held that "[t]o ensure that the results of an intoxilyzer test are reliable, the State
must present evidence, inter alia, that . . . the intoxilyzer machine had been
properly checked by a trained technician, and that the machine was in proper
working condition at the time of the test/' Vialpando, 2004 UT App 95, f 14. In
other words, the purpose of Vialpando's requirement that the Intoxilyzer
instrument be "in proper working condition" is "[t]o ensure that the results of an
intoxilyzer instrument are reliable."

Id. (emphasis added).

The State's

Intoxilyzer expert, Trooper Gaylin Moore, testified that the printer "is
independent from anything else" on the instrument and can be completely shut
down without affecting the results. R. 138:147. Trooper Moore testified that the
printer alignment problem on the Intoxilyzer in this case had no effect on the
accuracy of the machine and that when she repaired the printer, no other repairs
were required. See R. 138:158-59.
Accordingly, the trial court correctly concluded that the malfunctioning
printer did not render the Intoxilyzer results inadmissible.
2. An Intoxilyzer's digital B AC reading is not hearsay.
Defendant contends that the officers' testimony regarding the breath test
results was also inadmissible because it constituted hearsay. Aplt. Brf. at 15-18.
He argues that" [t]he breath test results are hearsay because they are out of court
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allegations admitted to prove the truth about the subject's blood alcohol level/ 7
Aplt. Brf. at 15. The trial court correctly ruled that the testimony regarding the
breath test results was not hearsay.
Hearsay is defined as "a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the truth of
the matter asserted/ 7 Utah R. Evid. 801(c) (emphasis added). A declarant is "a
person who makes a statement/' Utah R. Evid. 801(b) (emphasis added). A
"statement," in turn, is "(1) an oral or written assertion or (2) nonverbal conduct
of a person, if it is intended by the person who makes a statement." Utah R. Evid.
801(a)-(b) (emphases added).

In other words, the hearsay rule governs

statements made by persons, not digital readouts from machines. See, e.g., People
v. Buckner, _ P.3d _ , 2009 WL 3297587, * (Colo. App. 2009) (holding that
telephone, which may store electronic information, is "not a 'person' or
'declarant' making a communicative 'statement' within the meaning of [rule]
801"); Bowe v. State, 785 So.2d 531,532 (Fla. App. 2001) (holding that "caller I.D.
display and pager readouts are not statements generated by a person, so they
are not hearsay"); Wimbish v. Commonwealth, 658 S.E.2d 715, 719-20 (Va. App.
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2008) (holding that" [t]he Intoxilyzer... is not a witness or declarant capable of
making statements' 7 and thus not subject to Confrontation Clause).4
3. Defendant's challenge to the BAC readings based on an
insufficient sample was unpreserved.
Defendant also contends that the BAC readings were inadmissible
because he "failed to provide a sufficient [breath] sample77 for either test. Aplt.
Brf. at 12-13. Defendant did not preserve this objection below and has not
claimed plain error or exceptional circumstances on appeal. According^, this
Court should not reach that claim.
Defendant did not identify an "insufficient sample77 as a basis for his
motion to suppress below. See R. 90. At trial, after testifying that the first breath
sample was insufficient, Deputy Randall went on to testify that the BAC reading
rose to .180. R. 137:102. Defendant objected, without specifying the grounds for
his objection. R. 137: 102. The trial court sustained the objection for lack of
foundation and ordered the testimony stricken. R. 137:102. The testimony was
not thereafter elicited. Defendant also objected to testimony regarding the BAC

4

Defendant's reliance on Kehl v. Schwendiman, 735 P.2d 413 (Utah App.
1987), and Harry v. Schwendiman, 740 P.2d 1344 (Utah App. 1987), is misplaced.
Those cases stand only for the proposition that breath test results are admissible
so long as the State lays a sufficient foundation by introducing an affidavit or
other evidence establishing that the breath test instrument was properly
maintained and the test was administered by a qualified operator. See Kehl, 735
P.2d at 416-17; Harry, 740 P.2d at 1346.
-14-

reading on the second test. R. 138: 187. This time, however, the trial court
denied the objection and admitted the testimony. R. 138:187.
When Defendant made his two objections, he did not specify the basis for
the objections.

A review of the record, however, demonstrates that the

objections were based on Defendant's pre-trial motion claiming that the
Intoxilyzer was not working properly due to a printer malfunction. When the
State sought to introduce the BAC reading from the first test, no testimony had
been elicited regarding the reliability of the Intoxilyzer results. Accordingly, the
trial court sustained the objection for lack of foundation.

See R. 137: 102.

However, when the State sought to introduce the BAC reading from the second
test, the State had by then introduced testimony that the Intoxilyzer was reliable
despite the printer malfunction.

See R. 138: 158.

Having received that

testimony, the trial court denied Defendant's objection to the BAC reading for
the second test. See R. 138:187.
Defendant thus never preserved his claim that the BAC testimony was
inadmissible due to an insufficient breath sample. Nor has he argued plain
error on appeal. Having failed to do so, this Court should not address his claim.
See State v. Pledger, 896 P.2d 1226,1229 n.5 (Utah 1995) (declining to consider
unpreserved claim where defendant did not argue either plain error or
exceptional circumstances on appeal).
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B.

In any event, admission of the B AC reading was harmless.
In any event, any error in admitting the BAC reading was harmless. " "An

erroneous decision to admit or exclude evidence does not constitute reversible
error unless the error is harmful/ " Jensen v. IHC Hospitals, Inc., 2003 UT 51, \
100, 82 P.3d 1076 (quoting Col Wadsworth Constr. v. City of St. George, 898 P.2d
1372, 1378 (Utah 1995)). This Court will find harm only "'if it is reasonably
likely that the error affected the outcome of the proceedings/ " Id. (quoting Cal
Wadsworth, 898 P.2d at 1378). The admission of the intoxilyzer results here was
harmless.
Defendant was charged with operating a motor vehicle while eitlier
having a breath or alcohol concentration of .08 or greater or being "under tire
influence of alcohol. . .to a degjxe that rendered him incapable of safely operating [his]
vehicle" R. 114; accord 1. The evidence of the latter, which did not require a
BAC level, was overwhelming.
Defendant was initially seen stopped in his truck facing oncoming traffic
in the wrong lane. R. 137: 56,62. He then moved his truck sideways across the
two lanes of traffic, creating a safety hazard. R. 137: 57, 68. Then, when
approached by motorist Randall, Defendant backed off the road, down an
embankment, and became stuck. R. 137:57-58,69-72,75,78,112-13. Defendant
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reeked of alcohol, and became belligerent when motorist Randall asked if he
had been drinking. R. 137: 58, 69, 79, 81.
When Deputy Randall arrived several minutes later, Defendant was lying
on the ground. R. 137: 78-79. Defendant admitted to having drunk a beer and
he tested positive for alcohol on the portable breath tester, even though he only
blew at the instrument. R. 137: 79, 93. Defendant's eyes were red, his speech
was slurred, and he had urinated in his pants. R. 137: 81. Defendant was so
unbalanced that Deputy Randall had to help him to his feet and hold onto him
to keep him from falling. R. 137: 79,81. For this reason, Deputy Randall did not
even try to administer the walk-and-turn or one-legged stand tests — Defendant
was incapable of performing them and an attempt to do so would have been
unsafe. R. 137:88,91,114-15. The deputy attempted to administer the HGN test
while holding Defendant upright, but Defendant simply stared straight ahead.
R. 137: 86-87.
At the police station, Defendant tried to manipulate the breath test
machine. At first, he only feigned to blow into the machine. R. 137:100-01; R.
138:185-86. He then twice blew only minimally into the machine, providing an
insufficient sample. R. 137:102-03,108; R. 138:187,190. He also vacillated in his
emotions, appearing cooperative and then becoming belligerent and non-
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compliant. R. 138:185. And he again urinated in his pants. R. 137:112; R. 138:
189.
The foregoing evidence of impairment was overwhelming.

Indeed,

Deputy Randall described Defendant as "the most intoxicated person [she had]
ever dealt with." R. 137: 91-92. Under these facts, it cannot be said that "'it is
reasonably likely that [any] error affected the outcome of the proceedings/"
Jensen, 2003 UT, ^ 100 (quoting Col Wadsworth, 898 P.2d at 1378).
CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted January 4, 2010.
MARK L. SHURTLEFF

Utah Attorney General

jEitfREY S. GRAY

Assistant Attorney Gene:
Counsel for Appellee
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ADDENDUM A

UTAH ADMINISTRATIVE CODE
PUBLIC SAFETY
R714. HIGHWAY PATROL.
Current through July 1, 2009
R714-500. Chemical Analysis Standards and Training.
R714-500-1. Authority.
A. This rule is authorized by Section
41-6a-515 which requires the commissioner of the Department of Public Safety to establish standards for the administration and interpretation of chemical
analysis of a person's breath, including
standards of training.
R714-500-2. Definitions.
A. Certification Report means document prepared by a technician detailing
the results of a certification check.
B. Certification Check means analysis
of instrument function and calibration
performed by technician.
C. Instrument means breath alcohol
concentration testing instruments employed by law enforcement officers for
evidentiary purposes and approved by
the department.
D. Operator means individual certified
by the department to administer breath
alcohol concentration tests.
E. Breath Alcohol Concentration Test
Results means analytical results of a
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breath alcohol concentration test provided by an approved instrument. Results
are deemed to be an exact representation
of breath alcohol concentration at the
time of test.
F. Program means all breath alcohol
concentration testing techniques, methods, and programs.
G. Program Supervisor means authorized representative of the Commissioner
of Public Safety for the breath alcohol
concentration testing program and supervisor of said program.
H. Technician means individual certified by the department to operate, provide training on, and perform maintenance, repairs, and certification checks on
breath alcohol concentration testing instruments.
I. Breath Test means test administered
by an operator or technician on an instrument for the purpose of determining
breath alcohol concentration.
R714-500-3. Purpose.
A. It is the purpose of this rule to set
forth:
(1) Procedures whereby the department may certify:

(a) breath alcohol concentration
testing programs;
(b) breath alcohol concentration
testing instruments;
(c) breath alcohol concentration
analytical results.
(d) breath alcohol concentration
testing operators;
(e) breath alcohol concentration
testing technicians; and
(f) breath alcohol concentration
testing program supervisors.
(2) Adjudicative procedure concerning:
(a) application for and denial,
suspension or revocation of the
aforementioned certifications; and
(b) appeal of initial department
action concerning the aforementioned certifications.
R714-500-4. Application for Certification.
A. Application for certification shall
be on forms provided by the department
in accordance with Subsection 63G-4201(3)(c).
R714-500-5. Program Certification.
A. All programs must be certified by
the department.
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B. Prior to initiating a program, an
agency or laboratory shall submit application to the department for certification.
The application shall show the brand or
model, or both, of the instrument to be
used and contain a resume of Ihe program followed. The department shall inspect to determine compliance with all
applicable provisions under R714-500.
C. Certification of a program may be
denied, suspended, or revoked by the department if, based on information obtained by the department, program supervisor, or technician, the agency or laboratory fails to meet the criteria as outlined by the department.
R714-500-6. Instrument Certification.
A. Criteria: To be approved, each
manufacturer's brand or model of instrument shall meet the following criteria:
1. The instrument shall provide accurate and consistent analysis of
breath specimen for the determination
of breath alcohol concentration for
law enforcement purposes;
2. Breath alcohol concentration
analysis of an instrument shall be
based on the principle of infra-red
energy absorption or any other similarly effective procedure as specified
by the Department;
3. Breath specimen analyzed shall
be essentially alveolar or end expira-

tory in composition according to the
analysis method utilized;

ria specified by R714-500 and applicable purchase requisitions.

4. Measurement of breath alcohol
concentration shall be reported in
grams of alcohol per 210 liters of
breath;

3. Upon compliance with R714500, an instrument may be approved
by brand or model and placed on the
list of accepted instruments.

5. The instrument shall analyze a
reference sample during certification
checks, following procedures outlined
inR714-500-6-D;

4. Certification Reports verifying
the certification of all instruments
shall be kept on file by the program
supervisor and made available upon
request through the Department, Utah
Highway Patrol Training Section, 410
West 9800 South, Sandy, UT 84070.

6. Other criteria, deemed necessary
by the Department, may be required to
correctly and adequately evaluate the
instrument as practical and reliable for
law enforcement purposes.
B. Acceptance: The Department shall
approve all breath alcohol concentration
testing instruments employed for law enforcement evidentiary purposes.
1. The Department shall maintain
an approved list of accepted instruments. Law enforcement entities shall
select instruments from this list, which
list shall be available for public inspection upon request from the Department, Utah Highway Patrol Training Section, 410 West 9800 South,
Sandy, UT 84070.
2. A manufacturer may apply for
approval of an instrument by brand or
model not on the list. The Department
shall subsequently examine each instrument to determine if it meets crite-
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C. Initial Instrument Certification: All
breath alcohol concentration testing instruments used for law enforcement evidentiary purposes shall be certified prior
to being placed into service at a specific
location.
1. The program supervisor shall determine that each individual instrument, by serial number, conforms to
the brand or model that appears on the
commissioner's accepted list.
2. Prior to an instrument being
placed into service at a specific location, a technician shall perform a certification check, following the standardized operating procedure and requirements outlined in R714-500-6-D.
3. Upon successful completion of
these requirements, the instrument
shall be deemed to be operating correctly and may be placed into service.

D. Regular Instrument Certification
Checks
1. Once an instrument has been
placed into service at a specific location, it shall be certified by a technician on a routine basis, not to exceed
40 days between certification checks.
2. The program supervisor shall establish a standardized operating procedure for performing certification
checks, following requirements set
forth in R714-500 or by using such
procedures as recommended by the
manufacturer of the instrument to
meet its performance specifications,
as derived from:
a. electrical power check;
b. operating temperature check;
c. internal purge check;
d. invalid test procedures check;
e. diagnostic
check;

measurements

f. internal calibration check;
g. known
check; and

reference

sample

h. measurements of breath alcohol concentration, displayed in
grams of alcohol per 210 liters of
breath.
A copy of these standard operating procedures may be made available upon re-
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quest through the Department, Utah
Highway Patrol Training Section, 410
West 9800 South, Sandy, UT 84070.
3. For known reference sample
checks set forth in R714-500-6-D-2-g,
the instrument shall analyze a reference sample, such as headspace gas
from a mixture of water and a known
weight or volume of ethanol held at a
constant temperature or a compressed
inert gas and alcohol mixture from a
pressurized cylinder.
a. The result of the analysis shall
agree with the reference sample's
predicted value, within parameters
of calibration set at plus or minus
5% or 0.005, whichever is greater,
or such limits as set by the Department.
i. For example, if a known
reference sample has a value of
0.100, the parameters of calibration set at plus or minus 5%
would equal 0.005 (0.100 x 5
%= 0.005). Acceptable parameters of calibration using a known
0.100 reference sample would
therefore range from 0.095 to
0.105.
b. Analytical results of the
known reference sample check
shall be reported to three decimal
places.

1. Other checks, deemed necessary
by the Department or program supervisor, may be required to correctly
and adequately evaluate the instrument.
2. Technicians shall follow the
standardized operating procedure as
set forth by the program supervisor
when performing certification checks.
4. If an instrument successfully
passes all the certification checks, it
shall be deemed to be operating properly.
5. A report of the certification results with the serial number of the certified instrument shall be recorded on
the approved Certification Report
form by the technician, sent to the
program supervisor, and placed in the
file for certified instruments.
6. Results of certification checks
shall be kept in a permanent record retained by the technician or program
supervisor.
E. Instrument Repair and Recertification
1. The Department may at any time
determine if a specific instrument is
unreliable or unserviceable. Upon
such a finding, the instrument shall be
removed from service and certification withdrawn.
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2. A report of the certification results showing the certification has
been withdrawn shall be recorded on
the approved Certification Report
form by the technician, sent to the
program supervisor, and placed in the
file for certified instruments.
3. Upon proper repair, the instrument may be recertified and again
placed into service at a specific location.
a. Minimum requirements for
recertification are identical to those
outlined in R714-500-6-D, subsections 2, 3, and 4.
4. A report of the certification results with the serial number of the recertified instrument shall be recorded
on the approved Certification Report
form by the technician, sent to the
program supervisor, and placed in the
file for certified instruments.
R714-500-7. Breath Alcohol Concentration Test Analytical Results.
A. The instrument should be operated
by either a certified operator or technician.
B. Breath specimen analyzed for
breath alcohol concentration shall be essentially alveolar or end expiratory in
composition according to the analysis
method utilized.

1. The results of tests to determine
breath alcohol concentration shall be
expressed as equivalent grams of alcohol per 210 liters of breath.
2. Analytical results on a breath alcohol concentration test shall be recorded using terminology established
by State statute and reported to three
decimal places.
a. For example, a result of
0.237g/210L shall be reported as
0.237.
C. Results of breath alcohol concentration tests will be printed by the instrument.
D. Results are deemed to be an exact
representation of breath alcohol concentration at the time of test.
E. The printed results of a breath alcohol concentration test will be retained
by the operator or the operator's individual agencies' designated record or evidence custodian.
F. Instrument internal standards on a
breath alcohol concentration test do not
have to be recorded numerically.
R714-500-8. Operator Certification,
A. All breath alcohol testing operators
must be certified by the department.
B. All training for initial and renewal
certification will be conducted by a program supervisor or technician.
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C. Initial Certification
(1) In order to be certified as a
breath alcohol concentration testing
instrument operator, an individual
must successfully complete a course
of instruction approved by the department, which must consist of eight
hours of training, including as a minimum the following:
a. Effects of alcohol in the human body;
b. Operational
breath testing;

principles

of

c. D.U.I. Summons and Citation,
D.U.I. Report Form, and courtroom
testimony;
d. Legal aspects of chemical
testing, DUI case law, and other alcohol related laws;
e. Laboratory participation performing simulated tests on the instruments, including demonstrations under the supervision of a
class instructor;
f. Examination and critique of
course.
(2) After successful completion of
the initial certification course a certificate will be issued that will be valid
for three years.

D. Renewal Certification
(1) The operator is required to renew certification prior to its expiration
date. The minimum requirement for
renewal of operator certification will
consist of eight hours of training, including as a minimum the following:
a. Effects of alcohol in the human body;
b. Operational
breath testing;

principles

of

c. D.U.I. Summons and Citation,
D.U.I. Report Form, and courtroom
testimony;
d. Legal aspects of chemical
testing DUI case law, and other alcohol related laws;
e. Examination and critique of
course;
f. Or the operator must successfully complete the web-based computer program including successful
completion of exam. Results of exams must be forwarded to program
supervisor and a certification certificate will be issued.
(2) After successful completion of
the re-certification course a certificate
will be issued that will be valid for
three years.
(3) Any operator who allows their
certification to expire one year or
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longer must retake and successfully
complete the initial certification
course as outlined in R714-500-8.
R714-500-9. Technician Certification.
A. All technicians, must be certified
by the department.
B. The minimum qualifications for
certification as a technician are:
(1) Satisfactory completion of the
operator's initial certification course
and/or renewal certification course;
(2) Satisfactory completion of the
Breath Alcohol Testing Supervisor's
course offered by Indiana University
or an equivalent course of instruction,
as approved by the program supervisor;
(3) Satisfactory completion of the
manufacturer's maintenance and repair
technician course;
(4) Maintenance of technician's status through a minimum of eight hours
training each calendar year. This training must be directly related to the
breath alcohol testing program and
must be approved by the program supervisor.
C. Any technician who fails to meet
the requirements of R714-500-9-B and
allows their certification to expire for
more than one year, must renew their
certification by meeting the minimum

requirements as outlined in R714-500-9B.

R714-500-12. Revocation or Suspension of Certification.

D. Only certified breath alcohol testing technicians shall be authorized to
provide expert testimony concerning the
certification and all other aspects of the
breath testing instrument under their supervision.

A. The department may, on the recommendation of the program supervisor,
revoke or suspend the certification of any
operator or technician:

R714-500-10.
Certification.

Program

Supervisor

The program supervisor will be required to meet the minimum certification
standards set forth in R714-500-9. Certification should be within one year after
initial appointment or other time as
stated by the department.

(1) Who fails to comply with or
meet any of the criteria required in
this rule; or
(2) Who falsely or deceitfully obtained certification; or
(3) Who fails to show proficiency
in proper operation of the breath testing instrument; or
(4) For other good cause.

R714-500-11. Previously Certified Personnel.

R714-500-13. Adjudicative Proceedings.

A. This rule shall not be construed as
invalidating the certification of personnel
previously certified as operators under
programs existing prior to the promulgation of this rule. Such personnel shall be
deemed certified, provided they meet the
training requirements as outlined in
R714-500-8.

A. Purpose of section. It is the purpose of this section to set forth adjudicative proceedings in compliance with
Title 63G Chapter 4.

B. This rule shall not be construed as
invalidating the certification of personnel
previously certified as a technician under
programs existing prior to the promulgation of this rule. Such personnel shall be
deemed certified, provided they meet the
training requirements in R714-500-8.
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B. Designation. All adjudicative proceedings performed by the department
shall proceed informally as set forth
herein and as authorized by Sections
63G-4-202and63G-4-203.
C. Denial, suspension or revocation. A
party who is denied certification or
whose certification is suspended or revoked, will be informed within a period
of 30 days by the department the reasons
for denial, suspension, or revocation.

D. Appeal of denial, suspension, or
revocation. A party who is denied certification or whose certification is suspended or revoked may appeal to the
commissioner or designee on a form
provided by the department in accordance with Subsection 63G-4-201(3)(C).
The appeal must be filed within ten days
after receiving notice of the department
action.
E. No hearing will be granted to the
party. The commissioner or designee will
merely review the appeal and issue a
written decision to the party within ten
days after receiving the appeal.
KEY: alcohol, intoxilyzer, breath testing,
operator certification
October 15, 2008
Notice of Continuation May 12, 2005
41-6a-515; 63G-4; U.A.C. R714-500,
UT ADC R714-500; UT ADC R714-500
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UTAH CODE ANNOTATED
TRAFFIC CODE
§ 41-6a-502. Driving under the influence of alcohol, drugs, or a combination of both or with specified or unsafe
blood alcohol concentration

(c) has a blood or breath alcohol
concentration of .08 grams or greater
at the time of operation or actual
physical control.

(1) A person may not operate or be in
actual physical control of a vehicle within this state if the person:

(2) Alcohol concentration in the blood
shall be based upon grams of alcohol per
100 milliliters of blood, and alcohol concentration in the breath shall be based
upon grams of alcohol per 210 liters of
breath.

(a) has sufficient alcohol in the person's body that a subsequent chemical
test shows that the person has a blood
or breath alcohol concentration of .08
grams or greater at the time of the test;
(b) is under the influence of alcohol, any drug, or the combined influence of alcohol and any drug to a degree that renders the person incapable
of safely operating a vehicle; or

(3) A violation of this section includes
a violation under a local ordinance similar to this section adopted in compliance
with Section 4l-6a-510.
CREDIT(S)
Laws 2005, c. 2, § 58, eff. Feb. 2, 2005;
Laws 2005, c. 91, § 1, eff. July 1 2005.

Utah Code Ann. § 41-6a-502 (West Supp. 2005)

UTAH RULES OF EVIDENCE
RULE 801. DEFINITIONS
The following definitions apply under
this article:
(a) Statement. A "statement" is (1) an
oral or written assertion or (2) nonverbal
conduct of a person, if it is intended by
the person as an assertion.
(b) Declarant. A "declarant" is a person who makes a statement.
(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted.
(d) Statements Which Are Not
Hearsay. A statement is not hearsay if:
(1) Prior Statement by Witness. The
declarant testifies at the trial or hearing and is subject to crossexamination concerning the statement
and the statement is (A) inconsistent
with the declarant's testimony or the
witness denies having made the
statement or has forgotten, or (B) consistent with the declarant's testimony
and is offered to rebut an express or
implied charge against the declarant
of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or
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(2) Admission by Party-Opponent
The statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity, or (B) a statement of which the party has manifested an adoption or belief in its
truth, or (C) a statement by a person
authorized by the party to make a
statement concerning the subject, or
(D) a statement by the party's agent or
servant concerning a matter within the
scope of the agency or employment,
made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the
course and in furtherance of the conspiracy.
CREDIT(S)
[Amended effective October 1, 1992.]

